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Office of Columbia River

DEPARTMENT OF Report of Examination for
EC%Q%Y Trust Water Change Application

CS4-SW(C9231

Changed Place of Use, Change Point of Withdrawal, and Changed Purpose of Use

PRIORITY DATE CHANGE AUTHORIZATION NUMBER | TRUST TERM
9/29/1958 CS4-SWC9231 | Permanent
WATER RIGHT OWNER |

Kyle Mathison and Steven Shiflett
4597 Stemilt Hill Rd.
Wenatchee, WA 98801-8933

Purpose, Rate, and Quantity

The right has changed from irrigation to the purposes of instream flow and mitigation for out-of-stream
uses. The right will convey by Quit Claim Deed to the State’s Trust Water Rights Program (Trust). The
right has the maximum instantaneous flow rate and annual quantity values allocated in the following
manner:

Primary Reach ' Secondary Reach
Period " Flow(cfs)  Acre-feet | Flow (cfs) | Acre-feet
05/1-10/15 - N/A N/A | 029 54

The Primary Reach of an instream flow Trust Water Right is that portion of a water body that benefits
from both the former consumptive use and former return flow waters of a water right. Downstream of
the Primary Reach is found the Secondary Reach. The Secondary Reach benefits only from the former
consumptive use as the return flow would have found its way back to the water body under the
previously authorized use. Values given for the Secondary Reach would mitigate proposed out-of-
stream uses located downstream along the Columbia River near Malaga, WA. Attributes of these
proposed out-of-stream uses are captured in applications $4-29956 and S4-31083.

The quantity conveyed to Trust is further limited by monthly values given in Table 1 below:

Table 1: Monthly Trust Water Quantities and Rates from WIG Data (pasture/turf at Nespelem Station)

Monthly Trust Water Quantities and Rates

May June July August September October Total
Qa (ac-ft) 3.7 11.6 164 13.6 8.2 0.5 54.0
Qi (cfs) 0.1 0.2 0.3 0.2 0.1 0.01 N/A
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Findings of Fact

Upon reviewing the investigator’s report, | find all facts, relevant and material to the subject application,
have been thoroughly investigated. Furthermore, | concur with the investigator that water is available
from the source in question; that there will be no impairment of existing rights; that the purpose(s) of
use are heneficial; and that there will be no detriment to the public interest.

Therefore, | ORDER approval of Application No. CS4-SWC9231, subject to existing rights and the
provisions specified above.

Your nght To Appeal
You have a right to appeal this Order to the Pollution Control Hearmgs 7s Board (PCHB) within 30 days of
the date of receipt of this Order. The appeal process is governed by Chapter 43.21B RCW and Chapter
371-08 WAC. “Date of receipt” is defined in RCW 43.21B.001(2).

To appeal you must do the following within 30 days of the date of receipt of the Order.

File your appeal and a copy of this Order with the PCHB (see addresses below). Filing means actual
receipt by the PCHB during regular business hours.
¢ Serve a copy of your appeal and this Order on Ecology in paper form - by mail or in person. (See
addresses below.) E-mail is not accepted.
s  You must also comply with other applicable requirements in Chapter 43.21B RCW and Chapter
371-08 WAC. o

Street Addresses { Mailing Addresses

Department of Ecology Department of Ecology

Attn: Appeals Processing Desk Attn: Appeals Processing Desk
300 Desmond Drive SE PO Box 47608

Lacey, WA 98503 Olympia, WA 98504-7608
Pollution Control Hearings Board Pollution Control Hearings Board
1111 Israel RD SW, Ste. 301 PO Box 40903

Tumwater, WA 98501 Olympia, WA 98504-0903

Signed at Yakima, Washington, this 13" day of April 2015.

Wl C Muppp ~

Mark C. Schuppe, Operations Manager

For additional information visit the Environmental Hearings Office Website: http://www.eho.wa.gov. To find laws and agency
rules visit the Washington State Legislature Website: http://www1.leg.wa.gov/CodeReviser.

OCR Report of Examination 3 CS4-SWC9231



TET6IMS-7SD ¥ uoleuiwex3y jo 1oday ¥J0

sPnyapnbs-Ieylv-0r | uesnp ayped 13A1Y BIQWIN|0D ueayd
7 jlodues-zg 13AIY BIQUINOD 1oAY [lodues uegouexo
jlodues-zg 1any lodues 12A1Y [1odues 3104 1S3 uegouey0

[lodues-zg ueadIQ Jyed 33240 seauay uegouey0

VIdMm o] AeinquiL : Apocuaiem Auno)

1' “}oda. Iy} JO pUS 3Y] 18 PSpPUSWILLOIAL Se Ajuo Uoeay Alepuodasy | a5 Jo adeld

i T ' ~ €10Z/0€/0T | :uopeaiddy 30 21eq
i A80]027 jo 1uawiedaqg UcIBUIYSeA SYL | :swep |

$9INGLNY Y31y 1918/ d11SINDIY

"UBIPUISIAl 2112WE|[IA Y3 J0 1sBT = "|N'M'T ‘Baly AI0JUSAU| 921N0S3Y Ja1BM = VUM {U01103S

5101 €€ | TIN'M'I0E ‘N9E | pauads 10N J@81) seausy

apnysuol apme] DLL | 298 Suy dm] | |924ed JWeN 324nos
paypadsioN | paypadsioN | 9oty sp | TT | same 0T Jo uonesi|
uoseas puj uoseas uigag | JAf)-ov nun a1ey asoding
~ podues-zg 1Ay rodues 4 'pn | © yyeau) seauay ' ~ ueSouey0
YidM | o] AeynglL | Apoqgiarem Auno)

TMNYIS

ANV {(3uauno]|y Uelpu| seaudy Jaiyd) 0T 107 JUSWLISA0D
ANV {(3uswiofly Uelpu| seausy ueljnr) 6 107 JUsWUISA0D
ANV {9 pue ‘G ‘y ‘¢ ‘g ‘T $307 JUBWIUIBA0D

Speod 537 “IN"M'I0E ¥ “N9E "L ‘€€ U0INIIS UL 1Y as 0 ae|d
- 8561/6¢/6 123eq Aolid
f 119|11YS U2AIS puUe LUOSIYIe a|A) LauMO Y J91eM

$9INQ1IY Y31y J91ep DNILSIXT

‘sa8ueyd Jejiuns uisodoud ‘(|Dzei690-7SD

pue J€0ZT0-79D) AjJuslinauod pajiy alam suoneddde a8ueyd palejal Jayjo oMl TEZEIMS-VSD
laquinu Supydesy pausdisse pue uosiyie ‘g )AN Aq ‘€T0Z ‘0€ 190120 U0 paniwgns sem uoljedljdde
a8ueyd 128[qns 8y ‘€80TE-¥S PUB 95662-1S suoneadde 1ydi 1s1em mau ul painided se Ajuno)

UBjaYD Ul $3sN WEaJ1s-J0-1N0 Mau 10} UOIESI}W Se pasn aq pinom Jajem isnal ‘(1sniL) wesdoud siysiy
1218\ 1SNU S,21B1S U} 03U] Jajem pash Aliawuio) ayl Asauod pue ((,wielDd ayl, se 0} patiajal 1ayyealayy)
[DZTr690-7S WIe[d 191eM 32BJINS pUB DE0ZTO-1S 2182141148 J131EM punoig) syuswnoop 1ysu 191em
palejal 12410 OM) ) pue siy} Japun sasoe [je uijediuil asead 03 sl jusiul syl "Ajuno) uedoueyQ Ul JaAlY
[lodues ayj JO 3404 1S9AN DY} PUB }33.D SEAUY JO IUBN|JU0I BY) Jedu S| 8lis 3y} JO UOI1eI0| [e1aUdZ Ay |

annoydIdIve

£30]007 jo juawieda( ‘moyIad sewoy],
TE£Z6IMS-FSD Jaquiny [0.3uo) Y3y 1018
jueoiddy ‘vosiyyen " 2143

LH0ddYd SHO.LVOLLSHANI



Purpose Rate Unit | Acre-feet/yr | Begin Season End Season
Instream Flow and Mitigation | 1.2 | cfs | 416 | 04/15 1 10/15

Legal Requirements for Requested Change

The following lists and describes requirements that must be met prior to authorizing the proposed
change in place of use and in purpose of use.

Public Notice

RCW 90.03.280 requires that notice of a water right application be published once a week, for two
consecutive weeks, in a newspaper of general circulation in the county or counties where the water is to
be stored, diverted and used. Notice of this application was published in the 1) Douglas County Empire
Press on March 13 and 20, 2014; 2) Omak-Okanogan County Chronicle on March 12 and 19, 2014; and
3) Wenatchee World on March 7 and 14, 2014.

Notice to the Washington Department of Fish and Wildlife

Pursuant to RCWs 90.42.040(5)(b), 90.42.110(2), 90.03.280, and 77.57.020, Ecology must give notice to
the Washington Department of Fish and Wildlife (WDFW) of applications to divert, withdraw or store
water. On April 11, 2014, notice was mailed to WDFW in conjunction with the Trust Water notice
discussed next. The project as a whole was described.

Creation of Trust Water Notice

Pursuant to RCW 90.42.040(5)(b), “...the department shall send a notice containing pertinent
information to all appropriate state agencies, potentially affected local governments and federally
recognized tribal governments, and other interested parties.” Such notice was sent on April 11, 2014, to
a wide variety of agencies, tribes, and interested parties. A list of recipients can be obtained by request
from Ecology’s Office of Columbia River. Additionally, discussion on this project took place between
Ecology representatives (including the author of this ROE) and the Water Rights Administrator for the
Confederated Tribes of the Colville Reservation (the Tribe), Lois Trevino, and the Tribe’s consultant, Fred
Rajala, in August, September, and October of 2014.

State Environmental Policy Act (SEPA)

A water right application is subject to a SEPA threshold determination (i.e. an evaluation whether there
are likely to be significant adverse environmental impacts) if any one of the following conditions are
met:

(a) Itis a surface water right application for more than one (1) cfs, unless that project is for
agricultural irrigation, in which case the threshold is increased to 50 cubic feet per second, so
long as that irrigation project will not receive public subsidies;

(b) Itisa groundwater right application for more than 2,250 gallons per minute (gpm);

(c) Itisan application that, in combination with other water right applications for the same project,
collectively exceed the amounts above;

(d) Itisa part of a larger proposal that is subject to SEPA for other reasons (e.g. the need to obtain
other permits that are not exempt from SEPA);

(e) Itis part of a series of exempt actions that, together, trigger the need to do a threshold
determination, as defined under WAC 197-11-305.

Because this application does not meet any of these conditions, it is categorically exempt from SEPA and
a threshold determination is not required.
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used is undefined. Nothing on the 1910 map suggests that irrigation was taking place in the subject
area.

Research efforts then swung towards aerial photo review. The USGS’s “EarthExplorer”, a map viewing
program found on the USGS website, has a black and white photo covering the site dated October 1,
1953, available for inspection. Minimal evidence of development or irrigation was observed at the site
from this photo. In contrast, two other black and white aerial photos on this website dated September
1, 1983, and September 5, 1991, clearly show irrigated fields within the site area. As such, it appears
that water was not used in thisarea for irrigation until sometime after 1953.

¥ http://www.blm.gov/or/landrecords/survey/yNoteViewl 2.php?R0160WA0138001390
** Litp://www.glorecords.blm.gov/details/survey/default.aspx?dm_id=310365&sid=y4fgiyzr.1t1#surveyDetailsTabindex=1

This water use finding is injurious to the Claim in terms of the irrigation use component. After discussing
this finding with the applicant’s legal counsel (Mark Peterson and Marc Marquis), it was decided that the
irrigation component of the Claim would be voluntarily relinquished and change application
CS4-069422C voluntarily withdrawn if this change application, its companion application CG4-01203C,
and new water right applications $4-29956 and S4-31083 are all favorably processed. Ecology’s analysis
of validity and extent of water rights continues below, now confined to the two State-issued water right
certificates.

Additional aerial photographs and satellite images were reviewed as part of Ecology’s tentative
determination of validity and extent of water rights here. This record extended from 1964 to 2013. It
appears areas covered by wheel line irrigation were replaced by a center pivot in the early 2000s.
Approximately 90 acres covered by the pivot and approximately 15 acres covered by a wheel line
located NW of the pivot appeared to have been irrigated consistently through the years. However, the
photographic and imagery records were not always consistent for the remaining portions of the farm,
and a field visit was scheduled to examine these areas. The field visit took place on October 16, 2014.
Participants were Mark Peterson (introduced earlier), Kenny Montanye (a current farm worker with
historic knowledge of this site), Mark Schuppe (Operations Manager for the Office of Columbia River
(OCR)), and the author of this report. Mr. Montanye first directed the tour of the property to two areas
adjacent to Aeneas Creek where seasonal dams would be constructed to allow flood irrigation of some
of the area south of the pivot. The dam sites were in poor condition and Mr. Montanye indicated that
they had been heavily damaged during flooding events within the past couple of years and no flood
irrigation had been applied since. Nevertheless, successful cultivation of a crop had occurred in this
southern area in 2014. Inspection of this area, Mr. Montanye’s explanation of how irrigation had
occurred here in the past, and additional aerial photo review resulted in 20 acres estimated as likely
being irrigated at least once every five years in this southern area. The tour then swung north, to a
wheel line positioned NE of the pivot. Mr. Montanye indicated that in some years this wheel line would
not be used at all, while in others the wheel line would be used sparingly. In the field, the wheel line did
not appear to have been recently operated: the metal wheels were buried in several inches of soil and
the wheel line was parked within tall, un-mown grasses. The marshy area to the north of this field was
observed to be only slightly lower in elevation and it appeared that crops grown here would benefit
from some degree of sub-irrigation. These observations, coupled with re-inspection of aerial photo and
satellite imagery, led the author and Mr. Schuppe to conclude that irrigation water had not been applied
here at least once every five years. This resulted in an estimated 125 acres of irrigation consistently
applied at this site and, ergo, available for transfer to Trust.
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a center pivot with end gun covering 90 acres would use approximately 700 gpm. Washington State
University’s “Irrigation in the Pacific Northwest” webpage contains a calculator to estimate system
pumping requirements. Entering in data for this site, 606 gpm were calculated for the center pivot. Itis
likely that diversion from Aeneas Creek occurred simultaneously with the groundwater pumping that
serves the center pivot (and wheel line), adding to the total instantaneous rate. Without benefit of
actual measured flow, the combined 800 gpm value appears within reason and will remain undisturbed
by Ecology’s tentative determination of validity and extent at this site.

The two Certificates have an additive/non-additive relationship where G4-01203C is to be additive to
any land not already under irrigation under SWC 9231, and non-additive to that that land already
irrigated under SWC 9231. Research, observations, and discussions with Mr. Montanye and the
applicant’s legal counsel indicate that, currently, approximately 105 acres are irrigated hy groundwater
and the remaining 20 acres by Aeneas Creek surface water. This practice appears to have been
continuous along a timescale on the order of decades. As such and consistent with the additive/non-
additive relationship as originally authorized, Ecology’s tentative determination on validity and extent
ascribes 20 acres to SWC 9231 as additive and ascribes the remaining 105 acres to G4-01203C as
additive. In addition, G4-01203C has 20 acres of non-additive irrigation ascribed to it. The annual
quantity and instantaneous rate are thus divided up proportionately, and Ecology’s tentative
determination of validity and extent is as follows: For SWC 9031, 54 ac-ft and 128 gpm {0.29¢fs) for the
irrigation of 20 acres are additive; for G4-01203C, 283 ac-ft and 672 gpm for the irrigation of 105 acres
are additive and 54 ac-ft and 128 gpm for the irrigation of 20 acres are non-additive.

The majority of the lands covered by the three subject water right documents (S4-SWC9231,
$4-069422Cl, and G4-01203C) lie within land allotted in 1880 to two enrolled members of the
Confederated Tribes of the Colville Reservation. Patents for the allotments were issued by the United
States of America in 1915: Chief Aeneas received a patent for his Allotment, Lot 10 of Section 33,

T. 36N., R. 30E.W.M.; Julian Aeneas received a patent for his Allotment, Lot 9 of same Section 33. These
two Lots were then conveyed in 1924 to a non-tribal member (named Clay Fruit) as fee simple patented
_lands. This is germane in determining whether or not a Federal reserved (Tribal) right exists here.
Under a Ninth Circuit U.S. Court of Appeals case known as Colville Confederated Tribes v. Boyd Walton,
Jr., non-Indian successors to Indian allottees acquire a Federal reserved water right with a date of
priority equal to the date the reservation was created for water already appropriated by the Indian
allottee at the time of property transfer. Further, the non-Indian successor obtains a Tribal water right
for any additional water appropriated with reasonable diligence after property transfer. These have
been coined the term Walton rights. Here, allotted land transferred out of Indian ownership in 1924,
and, as previously discussed, water likely was not used for irrigation until many years later, possibly not
until 1958. As such, it appears a Walton right was not created here. Relinquishment of the irrigation
portion of the Claim should absolve the subject area of Tribal water rights for irrigation. Should this
change proposal be processed favorably, under today’s water laws and concerns for aquatic life, the
revival of irrigation here would very likely be possible only through successful water right transfer(s).
These points were discussed with representatives of the Confederated Tribes of the Colville Reservation
(the Water Rights Administrator and their consultant) and the applicant’s legal counsel.

Proposed Use

Under the proposal, the irrigation portion of the Claim would be voluntarily relinquished, and all
irrigation under the two State-issued certificates (SWC 9231 and G4-01203C) would cease. The entire
transferrable quantity would rely only on the two State-issued certificates. These would convey to Trust
as instream flow and downstream mitigation for new out-of-stream uses. The Trust conveyance would
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Hydrogeologic Evaluation

A staff hydrogeologist licensed to practice in the State of Washington, Ron Dixon, examined relevant
data and provided the following conclusions:
In this hydrological setting, stream depletion that results from pumping the wells likely
occurs on Aeneas Creek and the West Fork Sanpoil River below or very near the area
where return flows discharge back to the stream. As a result, a primary reach
determination is not warranted. Based on the topography of the valley floor and the
spatial relationship of the irrigated field to Aeneas Creek and the West Fork Sanpoil
River the start of the secondary reach is expected to be at or near the confluence of the
two streams.

Impairment Considerations

Relinquishment of the Claim’s irrigation component and no longer irrigating under SWC 9231 and
G4-01203C and conveying this water into Trust would reduce a commensurate amount of water being
withdrawn by the well or diverted from Aeneas Creek. Water formerly withdrawn would remain un-
intercepted in the aquifer and, consequently, discharge to both Aeneas Creek and the West Fork Sanpoil
River. There appear to not be any other wells proximate to the applicant’s wells. As such, no
impairment is expected. However, should this expectation fail, Ecology is bound by RCW
90.42.040(4)(b), which states that “If impairment becomes apparent during the time a trust water right
is being exercised, the department shall cease or modify the use of the trust water right to eliminate the
impairment.” If approved, any authorization relying on this Trust water conveyance as mitigation would
be provisioned to be subject to the cessation or modification.

Public Interest Considerations

Under RCW 90.03.380, and upheld in Public Utility District No. 1 of Pend Oreille County v. Ecology, the
public interest test does not apply to surface water right changes. Nevertheless, under RCW
90.44.100(2), changes to ground water rights are subject to the “...findings as prescribed in the case of
an original application”, and under RCW 90.42.040(4)(a), for authorizing the exercise of Trust water
Ecology must first make the determination that the public interest would not be impaired. In terms of
the public interest, the addition of instream flow to Aeneas Creek, the West Fork Sanpoil River, the
Sanpoil River, and the Columbia River would likely benefit anadromous and resident fish, an interest of
the public (Chapter 90.54 RCW). The intent of this Trust conveyance is to provide mitigation water for a
separate irrigation project located south of Wenatchee, Washington. Any benefits to aquatic life would
not extend beyond the diversion for this proposed irrigation project.

Consideration of Protests and Comments

No protests were filed against this application. Concerns the Tribe has with this proposal were
encapsulated in an email dated October 23, 2014, from the Tribe's consultant and are paraphrased
below:
A) From viewing Google Earth aerial photography, little if any irrigation water has been applied
here since 1995.
B) Older authorizations allocated water quantities well in excess of what today’s irrigation systems
would reasonably use.
C) SWC 9231 is limited to the irrigation of 60 acres as that was the amount originally applied for
and originally permitted.
D) G4-01203C is non-additive to SWC 9231 to the extent SWC 9231 already irrigates land {up to
perhaps 60 acres).
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e No impairment is expected.
e Detriment to the public interest is not expected.

RECOMMENDATIONS

Based on the above investigation and conclusions, | recommend that this request for a water right be
approved in the amounts and within the limitations listed below and subject to the provisions listed in
the above Report of Examination.

Purpose of Use and Authorized Quantities

The amount of water recommended is a maximum limit and the water user may only use that amount of
water within the specified limit that is reasonable and beneficial.

To Convey to Trust under CS4-SWC9231
128 gpm (0.29 cfs) (Limited further by monthly breakdown of quantities and rates as
presented in Table 1 of the Report of Examination above.)
54 ac-ft per year

For the purpose of instream flow as mitigation

The Place of Use begins at the confluence of Aeneas Creek and the West Fork Sanpoil River and extends
downstream along the West Fork Sanpoil River, to the Sanpoil River, and then to the Columbia River,
and continues downstream along the Columbia River to the points of diversion given in applications
S4-29956 and S4-31083 (located near Malaga, WA). Said confluence is located at 48.57364, -119.06771
in NAD 83.

Points of Diversion or Withdrawal are not applicable for this Trust water conveyance used as instream
flow.

Thomas Perkow Date
If you need this publication in an alternate format, please call Water Resources Program at (360) 407-6600.

Persons with hearing loss can call 711 for Washington Relay Service. Persons with a speech disability can call 877-
833-6341.
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